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REPORT SUMMARY

On 16 July, the Ministry of Housing, Communities and Local Government (MHCLG) 
released the much-anticipated consultation on the McCloud remedy for the LGPS in 
England and Wales, a 12-week consultation covering extensive detail on how the 
remedy will be applied.

The Fund response to the consultation was shared with the Chairs of Pension 
Committee and the Local Pension Board, for comment and approval prior to 
submission on 8 October. 

The submitted response is attached as Appendix A and focuses on the operational 
aspects and communicative challenges in implementing the proposed remedy.

Separately, the Government has announced that the Treasury will restart the   
‘Employer Cost Cap’ assessment for all public sector schemes and critically that the 
McCloud remedy is to be included in the assessment of the impact on member 
benefits.  

A contribution rate assessment for the McCloud remedy was calculated at the 2019 
valuation for Fund employers and the calculations were generally done in line with 
the proposed underpin in the consultation.  Some employers made a provision in 
their contribution rates and we would not expect to revisit this allowance until the 
next valuation.   For other employers, the Funding Strategy Statement allows us to 
revisit this where appropriate once the remedy is finalised.   

RECOMMENDATION 

Once the outcome of the consultation is finalised, the implementation of the final 
remedy will be required under legislation and informed by statutory guidance, it is 
therefore recommended that



Pension Committee instruct officers to develop a project plan and any associated 
workstreams to comply with the scale of retrospective benefit calculations in 
compliance with The Local Government Pension Scheme (Amendment) Regulations 
2020. 



SUPPORTING INFORMATION

1.0 REASON/S FOR RECOMMENDATION

1.1 The implementation of the final remedy will be required under legislation and 
guidance once the outcome of the consultation is finalised. A project plan will inform 
the costs and resourcing requirements associated with the implementation of the 
remedy.

2.0 OTHER OPTIONS CONSIDERED

2.1 The consultation is an assessment of options.

3.0 BACKGROUND INFORMATION

3.1 On 16 July MHCLG released the much-anticipated consultation on the McCloud 
remedy for the LGPS in England and Wales, accessible at:

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_
data/file/901173/Condoc_-_amendments_to_LGPS_underpin_-_FOR_PUBLICATION.pdf

3.2 In addition, the Government announced that the 2016 Cost Cap HMT assessment for 
all public sector schemes will be “unpaused” and critically that the McCloud remedy 
is to be included in the assessment of the impact on member benefits; the 
announcement is accessible at:

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_
data/file/901141/Update_on_the_Cost_Control_Element_of_the_2016_Valuations.pdf

The Scheme Advisory Board will need to consider the implications of this in relation 
to their separate assessment of the LGPS cost cap and its interaction with the HMT 
assessment. This could mean that the overall cost of McCloud will be offset in part or 
entirely when the outcome of the 2016 Cost Cap assessment is known.  

3.3 The key feature of the proposed remedy was broadly as expected in that the final 
salary scheme underpin is to be extended to a wider group of members for service 
up to 31 March 2022.  

However, there are a small number of areas of detail, which were unexpected, and 
the Fund will need to carefully consider the practical and financial impacts of this.  A 
key change in the underpin means that the Fund will need to revisit all eligible 
members since 1 April 2014 including members who no longer have a benefit 
entitlement e.g. deaths or transfers out. 

. 3.4 The proposed remedy brings significant Governance, Data (collection and 
verification), Communication and Training challenges for the Fund.  Whilst we have 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/901173/Condoc_-_amendments_to_LGPS_underpin_-_FOR_PUBLICATION.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/901173/Condoc_-_amendments_to_LGPS_underpin_-_FOR_PUBLICATION.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/901141/Update_on_the_Cost_Control_Element_of_the_2016_Valuations.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/901141/Update_on_the_Cost_Control_Element_of_the_2016_Valuations.pdf


or expect some centrally produced materials and templates it will take careful 
planning and resourcing to ensure that the implementation is as smooth as possible.

3.5 The number of “in scope” members since 1 April 2014, based on the consultation 
proposals for the Fund is 34,255 which is a significant undertaking in terms of 
implementation so will entail careful project and resource management including the 
potential recruitment of additional staff.  It will also have an effect on resources and 
costs for employers.

3.6 A contribution rate assessment for the McCloud remedy was calculated at the 2019 
valuation for the Fund employers and the calculations were generally done in line 
with the proposed underpin in the consultation.  Some employers made a provision 
in their contribution rates and we would not expect to revisit this allowance until the 
next valuation.   For other employers, the Funding Strategy Statement allows us to 
revisit this where appropriate once the remedy is finalised.    Consideration will also 
be needed to whether employers will be requested to adjust contributions once the 
outcome of the consultation is known. 

3.7 A brief background to the McCloud judgment is as follows:

 Public Sector Schemes introduced major changes to their scheme designs in 
2014 (LGPS) and 2015 (other Public Sector Schemes) namely:

• Career average instead of final salary from 1 April 2014
• Increase in normal retirement age (NRA) to State Pension Age

 Transitional protection / underpin for active members who were 10 years away 
from previous NRA (generally age 65) as at 01/04/2012.

 The protection compares the benefits payable under the current rules with the 
benefits that would have been paid if the Scheme had not changed in 2014, with 
the higher amount paid.

 This protection was challenged in the Judicial and Firefighter’s pension schemes 
as being age discriminatory and became known as the McCloud case; named 
after Victoria McCloud who brought the first legal challenge.

3.8 In December 2018, the Court of Appeal issued a judgment that the protections were 
age discriminatory and a process commenced culminating in MHCLG releasing the 
much-anticipated consultation on the McCloud remedy on 16 July 2020. The 
consultation ran for 12 weeks and provides extensive detail on how the remedy will 
be applied. 

3.9 It is acknowledged in the consultation document that the proposals will place a huge 
burden on Funds in relation to data collection, administration, governance, member, 
and employer communications.  In addition, there will be an upfront training and 



education requirement to ensure all stakeholders have the required knowledge to 
understand the implications.  

Key Features of the Proposed Remedy

3.10 The consultation itself was extremely detailed and included draft Regulations which 
will be retrospective to 1 April 2014.  The level of detail suggests to us that very 
careful consideration has been given to ensuring as far as possible there are no 
remaining elements of potential age discrimination.  

Given that, we would expect the majority, if not all, the changes proposed to be taken 
forward, the critical aspects to consider are the practical application of the proposals 
– in particular, where the required data is unavailable and the communication of the 
retrospective proposals.

3.11 A summary of the remedy proposals are:

 The eligibility conditions for the final salary underpin will now exclude the age 
criterion but are still applied to members of the scheme at 31 March 2012 only.

 The underpin will, however, cease to apply for all members in respect of 
pensionable service from 1 April 2022.

 The underpin will now also apply to members leaving but not immediately 
drawing benefits, whereas it previously applied only on the sooner of retirement 
or reaching Normal Pension Age. 

 Members benefits are not changed for the impact of the underpin until retirement 
(“the underpin crystallisation date”), but members need to be informed of the 
position should they leave pensionable service before retirement.  In this 
situation, the underpin will then need to be re-tested at the point of retirement to 
allow for the impact of any early/late retirement factors that may be applied.

 There are differences in how the new underpin will operate (including as above) 
and the new approach will apply to all eligible members and retrospectively in 
replacement of the previous age-related underpin – even for those members 
previously covered by the underpin.

 The underpin will apply only where benefits are aggregated.  As this could mean 
a loss of underpin for some existing members, there will be a 12-month election 
window where members can opt to retrospectively aggregate benefits thereby 
retaining the underpin across all service.

 Any increase in benefit due to the underpin will count for Annual Allowance 
purposes only in the year of the underpin crystallisation date.

 The underpin will have to be revisited for members who have died or transferred 
out since 2014 which will add complexity to the implementation.



 MHCLG estimate the cost to LGPS employers of their proposals will be £2.5bn 
over the coming decades, as protected members retire and begin to receive their 
benefits.  The Fund Actuary assessed the cost on the Fund at the 2019 valuation.  
Allowing for the underpin to cease at 2022 the total estimate is an increase in 
liabilities of £90m across the Fund which will be funded through increase 
contributions over the coming years (all other things equal).  The impact varies 
depending on the membership profile of each employer and also crucially, it will 
depend on the actual pay progression of the in-scope members in the future.  The 
lower the pay growth the lower the cost and vice versa. 

3.12 Whilst limiting the underpin to service up to 2022 is welcome in terms of limiting the 
application of the underpin, the change in the existing underpin and its retrospective 
application add complexity and cost in a number of areas. 

The collection and validation of the historic data from employers will be critical to 
implementing the final remedy. The Fund has continued to collect some of the key 
data items from employers since 1 April 2014 but will need to work with employers to 
verify this data and consider what is outstanding, not available or very difficult to 
obtain e.g. historic service breaks or changes in hours. An initial consideration of this 
data exercise will assist in the Fund response to some of the questions posed in the 
consultation around the difficulty of data gathering and the anticipated timescales to 
implementing the remedy.

Consultation Response

3.13 The Fund’s response supports the fundamental principle of the proposals to remove 
the age criteria within the LGPS regulations and to extend the statutory underpin 
protection to younger scheme members (where they meet all other membership 
criteria).

3.14 The key focus of the response, is in regard the operational practicalities and 
communicative challenges in implementing the remedy; primarily that the proposal to 
publish a ‘provisional underpin amount on member communications will generate 
considerable confusion and queries from members. 

3.15 As a Fund we are adamant that the proposal to include a’ provisional underpin 
amount’ on member correspondence as a  quantified amount of monies, should be 
amended to require the provision of a narrative to confirm qualification for Statutory 
Underpin Protection which will subsequently be assessed upon receipt of the 
pension benefit.

3.16 The Fund is cognisant of the significant administrative costs these proposals are 
putting on both the Fund and employers, including the additional resource 
implications and strongly advocates the need for regularly updated national guidance 
and template communications. 



4.0 FINANCIAL IMPLICATIONS

4.1 There are none directly arising from this report but are implicit in the resource 
implications detailed in section 6.

5.0 LEGAL IMPLICATIONS 

5.1 There are none arising from this report.

6.0 RESOURCE IMPLICATIONS: STAFFING, ICT AND ASSETS

6.1 The planning and implementation of the final remedy will require additional resource 
for the Fund administration team or alternatively, external assistance may need to be 
sourced for a temporary period. In addition, software providers will need to develop 
automated approaches to loading the required data and also performing the 
calculations, which will incur further costs for the Fund.

6.2 To assist in the mitigation of cost and commonality of application of the remedy 
across the LGPS, the Scheme Advisory Board and LGA are developing templates for 
data collection from employers and national communication materials. The Fund will 
use these as much as possible to assist in the project.  

          
6.3 There are also consequences for Fund employers, which should not be 

underestimated. Employers will need to provide the required data going forward as 
well as assist the Fund with any missing or incorrect historic data. This will place a 
burden (and likely cost) on the employers, which will vary depending on the 
availability of the required data and the quality of the data (including that collected 
already).  

6.4 Employers are likely to need training in this area to cover the requirements of the 
Fund and their legal duty once the outcome of the consultation is known.  However, 
this process has now started in keeping employers informed on the consequences of 
the remedy.

7.0 RELEVANT RISKS 

7.1 It is imperative that the Administering Authority considers the implementation project 
for the remedy, ensuring compliance with the regulations and statutory guidance.  
This project has significant consequences for the administration of the Fund, 
requiring additional resource and consequently it will incur further operational costs 
over the coming months and years.   

7.2 It is also critical that the Administering Authority engages with employers that did not 
make an allowance in their contribution rates at the 2019 valuation; specifically, as to 
how the additional costs of the remedy are to be funded.



This will need to be considered once the consultation outcome is known but 
employers need to be made aware of this at an early stage.

8.0 ENGAGEMENT/CONSULTATION 

8.1 The relevant consultations are set out in this report.

9.0 EQUALITY IMPLICATIONS

9.1 Wirral Council has a legal requirement to make sure its policies, and the way it 
carries out its work, do not discriminate against anyone. An Equality Impact 
Assessment is a tool to help council services identify steps they can take to ensure 
equality for anyone who might be affected by a particular policy, decision or activity.

The remedy itself is to address age inequality for members and the Fund will 
comment on this as part of the response to the consultation.

10.0 ENVIRONMENT AND CLIMATE IMPLICATIONS

10.1 There are none arising from this report.
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